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EDITORIAL NOTES. 


THe ELECTION Is over and the public again breathes freely. “The country 
is safe.” Happily, democracy in America stands the test of a political 
campaign without giving way under the strain. Whoever is elected Presi- 
dent is taken up at once as the proper man to whom to give united alle- 
giance—until he runs again for the office or utterly fails to make good. 
We do not have a revolution, as in Mexico, almost every time a new head 
comes to the front. Why did the election go, as it did, so overwhelmingly 
for Harding? Ask a Republican and he will tell you Wilson and _ the 
League of Nations. Ask a Democrat and he will say the people are ac- 
customed, every once in a while, to make a blunder, and may let it go at 
that. The Journal is satisfied it was because of various reasons and not 
simply one or two. We do not think the League of Nations’ question, 
pure and simple, figured cnough in the canvass to make the verdict so un- 
precedented, although it had its weight. We still believe, as we believed 
before election, that a vote of the citizens of this country, could it be had 
upon the plain issue of joining other nations in a league to prevent large 
wars by decreasing armaments, counselling together and having a Court 
to hear disputes, would favor such a League by a large majority. We 
would lose faith in civilization should we think otherwise. But President 
Wilson turned the tide of sentiment for America’s entering into the pres- 
ent League as formed at Paris in 191g, by refusing to accept any of the 
reservations the Senate, of equal power with himself in war treaties, chose 
to adopt. Some of these reservations we believe to have been superficial. 
But, even if all were, his uncompromising attitude offended millions of 
voters who otherwise were haling him as a wonderful peacemaker almost 
after their own hearts. There were other reasons, however. Too many 
members of the Wilson Cabinet had badly functioned. Not to refer to 
more than one case it it enough to suggest that in one department of gov- 
ernment alone, that of the postoffice, business men everywhere felt the 
need of a change. And, rightly or wrongly, the public blamed the -\dmin- 
istration for taking over the railroads and, by great increases in 


A 
V« 
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making them heavy losers, which touched the pockets of all railroad bond 
and stockholders ; for taking over the express companies and making large 


increases In wages and rates; for keeping up so large a force of oftice- 


holders in Washington notwithstanding the War has closed; for levving 
taxes on ice cream and soda water, ete., ete. Mach of these items and 
various others, large or small, significant or msignificant, aided the opp 

sition campaign and weighed in the balanee. Was there, as charged, a 
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positive “hatred of Wilson?” We think not; we hope not. We may sce 
an official’s mistakes without condemning his motives or character. We 
have no doubt—we believe the public generally has no doubt—that the 
President acted in Paris and at Washington from the highest of motives ; 
only, his was not the judgment which would have been exercised by a Lin- 
coln, or even that harder tighter, Roosevelt. They would have consulted, 
in the most trying period of the nation’s history, the best men in their own 
party and some of the best men in the opposing party, and then formed 
their conclusions, without compromise if possible, with compromise if 
ying Mr. Wilson did not and would not do this, and, once beginning 
to lose in public estimation as to the rightfulness of his stand, all the dis- 
satistactions which have grown up, with or without just foundation, com 
bined to bulk against the Cox candidacy. The vote was anti-Administra- 
tion rather than anti-Cox. We need only add that no one can say, today, 
what position Mr. Wilson will hold in history. Certainly his fine logical 
powers and wonderful gift of language, and the great world influence he 
exercised when in Paris, will receive their due meed of praise. Beyond 
this it is idle to speculate, for this generation does not have the true per- 
spective for the whole picture. 


\side from the question of what turned the election into a flood-tide 
against the Administration it is gratifying to feel that the President-elect, 
Senator Harding, is a man of irreproachable character, who has worked 
his way up—as had his opponent, Governor Cox—from a plain country 
boy and printer to the highest office in the gift of our country. Not riches 
and not relatives gave him boosting. Tle pulled himself up by his courage 


of will. .\ clean man, a religious man, a fine speaker; let us all indulge the 
hope that he will call to his assistance as advisers the finest talent we have 
\merica and decide things rightly as well as conscientiously, so that we 
may have peace with the world, join with other nations 1n a proper effort 
For peace, and take our place on the earth not as a mere selfish nation but 
one aiding to carry the world’s burdens in order to secure the 
world’s happiness. Wilson’s idealism may have been “superfine,” but it 
Was none too tine for big-hearted America 
It was said that one of the party platforms adopted at either Chicago 
= cisco (it matters little which, as those of both leading politi- 


cal parties were of nearly equal length), was “over a dozen times as long 


he first chapter of Genesis and as long as thirty Gettysburg addresses.” 
In other words it was so long that few newspapers printed it in full and a 
very small number of people read it. We presume it will be a long time 
before the plattorm makers learn to be briet, but a reform in this matter 
would be sane and receive the plaudits of hundreds of thousands of voters. 
long-winded platforms f aa yeni of their object. A few crisp, short 
entences, say ten or at most fifteen in number, Sup posing SO Many subjects 
need to be emphasized, would catch the popular eye, could be displ: ryed on 
bill } ds and movie screens, and would be considered by voters, whereas 


the lengthy documents now set out in party platforms find most people un- 
ike the time and patience to read them. 
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In any event it is surprising how few voters pay attention to what is said 
in any political platform. ‘The reason is that other influences are at work 
to settle their minds as to whom they prefer when it comes to cast the bal- 
lot. A large proportion—too large, we are satisfied—vote a party ticket 
simply because it is the ticket of the party with which they, or their ances- 
tors, have been associated. Others consider the men on the tickets and 
care little as to party principles. Others are carried away by the eloquence 
and often sophistries of political orators. The really honest, careful, con- 
scientious American voter considers both men and principles and 1s inde- 
pendent enough to refuse to vote for a bad man, or a principle in which 
he does not beheve, however earnestly he does want to support the party 
with which he has been affiiated. It remains to be seen in the future what 
position the majority of women will take in this important matter. We 
suspect they will not differ much from the male voters, notwithstanding 
the great optimism ot those who have been pushing the cause of woman 
sulfrage. 

Stimulation of the pupils to a better knowledge of their State and its 
resources, and arousing in them a higher sense of responsibility and pride 
as its citizens of the future, is an outline of the purpose sought to be served 
by the monograph on New Jersey geography, history and civics recently 
issued by the Department of Public Instruction. Preparation of this 
monograph is in conformity with a statute passed in 1gig, which provided 
that a course in the three subjects, in so far as they applied to the State, 
he prescribed by the Commissioner of Education, with the approval of the 
State Board of education, for the elementary vrades. In a foreword of 
the monograph Commissioner Kendall said : 

“In accordance with the provisions of this statute, whose object is to 
make reasonably certaim that pupils in our schools, before they leave the 
elementary grades, become familiar with the geography, resources, history 
and civics of New Jersey, this outline has been prepared. New Jersey has 
a most important as well as most interesting place in the history of our 
country, and with this history all its citizens should be familiar. Its loca- 
tion in the important industrial section of the least, its unrivaled transpor- 
tation facilities, its nearness to the large cities of New York and Philadel- 
phia, make it of great importance geographically.” 

We view this as a distinet step forward in progress in our State school 
system. . 

The late Mr. Andrew Carnegie asked that his residuary legatee, the 
Carnegie Corporation, which was imecorporated, carry out, after his 
death, certain beneficial objects dear to him. But the law of New York 
stood in the way. He recognized this in his will, and so provided that 
whatever could not go at once to that corporation should go absolutely to 
his wife, but with the expectation that, upon her death, she would carry 
out his full intentions. According to the inventory of his estate made last 
month the net value was a little over $23,000,000, which proves that he 
succeeded in giving away the great bulk of his fortune in his lifetime, as he 
had announced he would do. The New York law referred to is, we be- 
lieve, peculiar to that State, and is as follows: “No person, having a hus- 
band, wife, child or parent, shall by his or her last will and testament, de- 
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vise and bequeath to any benevolent, charitable, literary, serentifie, re 
Heious or missionary society, association or corporation, mi trust o1 other 


wise, more than one halt part of his or her estate, alter the payment ot his 


] 


or her debts, and such bequest shall be valid to the extent of one-half and 


mo more. thas 


Is certal 


iy oan unusual law, and is scarcely to be com 


mended m the cases of mulhonaires 


\t the adjourned meeting of the Legislature in September, during a 
two days session, a number ot new cts were passed, that were approved 
by the Governor and are now otticailly reported. “These Acts are known 
is Chapters 354 to 370, inclusive, being seventeen im all. “The important 


Mcasures coneer taxation. 
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Sill another Act coneerning landlord and tenant cases (Chapter 361 ) 
requires that no action to dispossess a tenant from a dwelling house shall 
be brought “exeept within the territorial limits of the city or judicial dis- 
trict in which such premises are located.” “The tithe to this Act states it ts 
a statute “to limat the jurisdiction of the District Courts of this State? im 
uch dispossessory proceeding Under the older law the Distriet Court 
had jurisdiction of such proceedings throughout the county. Now it would 
seem that the Act is intended to give the right to dispossess to Justices of 
the Peace only im such parts of a county as are outside of the territorial 
limits of a District Court. Another Act (Chap. 356) requires the tax a 
essor to dnquire inte the amount of rent paid in assessing real estate. 


Most of thr other tatute pa ed oan eptember relate to election 
One requires that the number of booths ina polling place shall not be less 
than one for every ps0 reeistered voters, and with a minimum of two: this 


heeanse of the requirements of women voter Chapter 366 amends Art. 
XVI, Section 4, of the Election Act of 1g20, ina sinele word, “inclusive” 
beme substituted for “exelusive.” Others scareely require comment in 


1 
tnese page 
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It is well understood in this State that a Justice of the Pence cannot 
lawfully perform a marriage ceremony, but it has not been clear to every- 
one as to what the effect maybe as to the married couple. A case of this kind 
recently came before Viec-Chancellor Backe iting at Newark, where- 
ina suit for divorce was brought by the wife on the ground of desertion, 
The husband contended that there was no lawful marriage, and hence the 
petition could have no binding force, and certainly not to the extent that he 
could be held for alimony. The Vice-Chancellor is stated to have said: 
“The ceremony even though performed by a person unauthorized by law 
to perform it, was as binding as though performed by some authorized 
person in church. Marriage is an agreement between the man and woman 
who are parties to it: the official does not marry the couple. “They may 
enter into a marriage contract by a verbally expressed marriage. The law 
recognizes a common-law marriage even where no such expressed agree- 
ment has been entered into. In this case there can be no question of the 
binding effect of the contract as expressed in the language of the cere- 
mony in which this husband promised ‘to love, cherish, protect and sup- 
port’ this woman. He now says that that was mere lip-talk, and that he 
hadn’t it in his mind at the time to comply with the promise he made. But 
he is not now in a position to say that at that time he held mental reserva- 
tions as to its fulfilment. The petitioner is entitled to have her marriage 
dissolved, but that does not relieve the defendant from responsibility tor 
the support of the petitioner.” Perhaps it ought to be added that the Jus- 
tice, who married the couple in 1912, testified to having performed a “com- 
mon-law marriage in Quaker form” after he had told the couple that un- 
der a then recent Act of the Legislature he had no legal authority to per- 
form a marriage ceremony. The Justice also said, that he had reported 
the marriage to the proper bureaus in Newark and Trenton. The deser- 
tion, which entitled the wife to a decree, took place shortly after the 
ceremony. 
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In our number for April, 1919, (42 N. J. L. J. 102), an article ap- 
peared upon “Courts Declaring the Rights of Parties,” which attracted 
some attention on the part of our Bar, who were unaware of the [English 
law and practice in that matter. In 1g1g the Michigan Legislature passed 
a Declaratory Rights Act, but it has now been declared unconstitutional! 
by the Supereme Court of that State. The Act was similar to the one un- 
der which [english Courts have proceeded for many years, being intended 
to permit a person to go into a Court of record and have defined the legal 
status of a contract in the making. The Supreme Court ruled that a Court 
may exercise judicial powers only in cases where the respective rights of 
persons are involved to the extent that a wrong had been or was about to 
be committed. A minority opinion held that the Act was beneficial in that 
it permitted determination of controversial rights without the delay and 
expense incident to the ordinary law suit, and saw no objection to its con 
stitutionality. The American Bar Association at its recent meeting re- 
solved to apply to Congress for a Federal law similar to the English law. 
This subject we hope to notice more fully hereafter. 

Before our Governor was elected to office he pledged himself to re 
move the Public Utility Commission Board members in this State, and, 
as we recall it, the members of the Highway Commission Board. This he 
has now done. The latter named officials first received the descending axe, 
without trial, and the former named officials after a long hearing. In both 
cases the Governor’s mind was made up in advance. Naturally the belief 
is general that politics had not a little to do with these wholesale removals. 
Whether the new Boards as appointed, in case both act (the question of 
the legality of removing the Public Utility Commissioners is already be- 
fore the Supreme Court on quo warranto proceedings) will prove to be 
wholly satisfactory to the public cannot be forecast. Our own view is that 
both Boards had endeavored to perform their duty as they saw it, although 
both were greatly criticised by certain municipalities in the State which felt 
that the public roads were not being made good, or new, fast enough, and 
that the Utilities Commission favored the Public Service Corporation as 
against the interests of the traveling public. As to the Highway Board no 
distinct charges were made, and no proof was adduced that it was an in- 
competent Board. As to the Utilities Board it seems to have been con- 
ceded that every member of it was not as competent as is desirable in a 
body of judges so important to the interests of the State; at least former 
Governor Kunyon so held, when an effort was made during his adminis- 
tration to oust the Board. If this were true, could not the present Gover- 
nor have acted by removing the incompetent one or ones only? We do 
not know who was or were referred to in Governor Runyon’s decision and 
have not inquired, but we have yet to notice any sound reason for the re- 
moval of the entire Board, unless the one stated at some length by Gover- 
nor [E:dwards was proven to be true, that of favoritism by the Board as a 
whole. As we have read month by month the official promulgations of this 
Board, and have published abstracts of each carefully prepared report, we 
have not received the impression of favoritism in any given instance. Pos- 
sibly we are wrong, but we confess to an admiration of the painstaking 
decisions made on multitudes of points concerning corporation finances, 
water and gas questions, and all kinds of utility matters that would have 
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puzzled nine-tenths of ordinary, intelligent Jaymen had such been called 
upon to act as judges in the various cases coming before the Board, and we 
doubt if any new Board will do better, if as well, in deciding a host of 
questions, technical and otherwise, which are const: intly arising and must 
be adjudicated upon by this Board. Of all the Boards in this St: ite none 1s 
more important than the Board of Public Utilities, and neither politics nor 
minor criticisms should serve to undermine its usefulness. Probably the 
old Board made some mistakes, but so will a new Board. We do not think 
the old Board made an error in permitting the Public Service Company to 
increase its fare to seven cents, for that was only reasonable. We do think, 
however, that events show it was a mistake to permit of a decrease in 
the standard of vas, but believe it was not intended that the results upon 
consumers should become what it hz ippens to be, according to general ex- 
perience. As we review in mind the many decisions of the past year, many 
of them bulky and most of them full of novel questions, we are not satis- 
fied that there was occasion for the action of the Governor in the removal 
of the Utilities Board, however lawful it may have been. 


In our September number we published, by request of one of our 
subscribers, the case of In re Haines, a habeas corpus case concerning the 
custody of infant children. It was an important case, as our readers must 
readily have observed. Since that decision, the same Vice-Chancellor 
passed upon another case, somewhat similar, In re Kirschner, in which 
the Court made a more complete statement of its views upon certain points 
involved. We have now obtained from the Vice-Chancellor (Stevenson) 
such of the points in the “Conclusions” filed as relate to the principles in- 
volved in the decision and publish the same in this issue. It 1s well to 
know how the Court of Chancery looks upon “the untransferable though 
dormant parental duty” of having charge and taking care of infant chil- 
dren, when the subject comes up before the Court under the “general 
jurisdiction over the custody of the person of intants which the Chancel- 
lor exercises as parens patriae.” 


THE “OPEN SHOP” QUESTION TO THE FORE. 

It has been evident for some time that the question of the “‘open” 
or “closed” shop is slowly but certainly to enter the forefront in the vari- 
ous controversies going on between large employers of labor and their em- 
ployés. One of the influential factors in bringing up the subject is the 
vote taken by Chambers of Commerce in various cities and towns of the 
country upon a report by a committee of the Chamber of Commerce of 
the United States at Washington. This report laid down twelve princi- 
ples, and the body last named sent them out to every local Chamber of 
Commerce for a vote upon them, ‘The result was an overwhelming ap- 
proval of the organizations voting in every State in the Union. In “New 
Jersey the organizations voting were the Chambers of Commerce of At- 
lantic City, Bayonne, Camden, Dover, Jersey City, Long Branch, Mays 
Landing, Metuchen, Paterson, Perth Amboy, Salem, South Amboy and 
Trenton; also the New Jersey State Chamber of Commerce, Newark, and 
the Board of Trade at New Brunswick. 
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The statement of principles on which the vote was taken are sum- 
marized briefly, as follows: 

|. every person has the right to engage im any lawtul occupation 
and to enter individually or collectively into any lawful contract of em- 
ployment, either as employer or cmploye. 

2. The right of open-shop operation, that is, the right of employer 
and employe to determine the conditions of employment relations with 
each other, is an essential part of the individual right of contract possessed 
hy each of the parties 

3. All men possess the equal right to associate voluntarily for the 
accomplishment of lawful purposes by lawful means, but such association 
conters no authority over, and must not deny any right of, those who do 
not desire to act or deal with them. 


! \ssociations or combinations of employers or employes, or both, 
must be legally responsible for their conduct and that of their agents. 

5 The restriction of procdte tive effort or of output by cither employ- 
er or employes for the purpose of creating an artificial searcity of product 
or ot labor is an injury to society. 

6. The wage of labor must come out of the product on industry and 


must be earned and measured by its contribution thereto. It 1s the duty 
of management to co-operate with the worker to secure continuous em- 


Phe number of hours in the work day or week in which the max- 
imum output, consistent with the health and well-being of the individual, 
can be maintained in a given industry should be ascertained by careful 
study and never should be exceeded except in case of emergency, and one 
day of rest should be provided. Keduction in working hours below such 
econonic limit, in order to secure greater leisure for the individual, should 
be made only with understanding and acceptance of the fact that it in- 
volves a commensurate loss in the earning power of the workers, a limita- 
tion of output and an increase in the cost of the product. 

8. Adequate means satisfactory both to the employer and his em- 
ployes, and voluntarily a: toner to by them, should be provided for discus- 
sion and adjustment of employment relations. 

gy. When the employer and his employes do not deal individually, 
but by mutual consent through representatives, representatives should not 
be chosen or controlled by or represent any outside group or interest. 

io. ‘Lhe greatest measure of reward and well-being for both employ- 
er and employé and the full social value of their service must be sought in 
the successful conduct and full development of the particular industrial 
establishment in which they are associated. 

it. While the right of Government employés, to secure just treat- 
ment must be amply safeguarded, the community welfare demands that no 
combination to prevent or impair the operation of Government or of any 
Government function shall be permitted. 

12. ‘The power of regulation and protection exercised by the State 
over the corporation should properly extend to the employés in so far as 
may be necessary to assure unimpaired operation of public-utility service. 

After the publication of the result of the vote throughout the country 
a statement denouncing the foregoing principles was made on behalf of 
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the American Federation of Labor by Samuel Gompers, in the course of 
which he said: 

“This is a direct challenge to the trade union movement coming from 
the heart of America’s financial power. “The proposition set forth by the 
United States Chamber of Commerce in its declaration involves no princi- 
ple. On the contrary, it is merely a statement of what the United States 
Chamber of Commerce hopes the employers of the United States will do 
if they have the power to do. The spirit of it coincides exactly with the 
spirit of the jungle man who started out to kill. “The effort to make it ap- 
pear that the so-called open shop involves the ‘individual right of contract’ 
is so far outworn and aged as to be pitiful. The right of an individual to 
undermine and destroy the standards of living and the industrial safety of 
his fellow workers has been so long since exploded as to be unworthy of 
further discussion. The individual has no such right and no enlightened 
society today anywhere recognizes such a right. The entire declaration 1s 
a cunning device calculated to create the impression of fairness while 
wielding the favorite weapons of treachery. It is caleulated to banish 
trade union organizations while creating the impression of acquiescence 
in the actual desires of the workers. ; 

“There is no movement in American life so well equipped to make 
this struevle and so filled with willingness to sacrifice for its sake than the 
American trade union movement, which is the American Federation of 
Labor. 't was with all of this im view and with a profound sensibility of 
the crucial nature of the time in which we live that the executive council 
vave consideration to the action of the employers in the United States 
Chamber of Commerce.” 


IN RE ciRSCUIINER. 


(Court of Chancery of New Je y, Sept 1920) 

Custody of Person of Infants—lHabeas Corpus—Prineitples bestablished 

In the matter of the appleation of George Kirschner for the custody 
of fevelyn f.. Wirschener on hale coOrpu Heard on petition, return, 
traverse and testimony taken im open Court, 

Vir. Jolin M. Ward for Petitioner. 

Mr. John ©. Barbour tor Kespondes 

CONCLI 
| ON. V. i muecd by a writ of habeas 
COT] is nei directed toward liberatiu he child léevelvn from unlawtul 
WADrISOnMem Phe purtisdietion which is mvoked is the “general jurts- 
Chictt ( ! custody of the persa () 11 1) which th ( haneellor 
CXCTCI bri ln re. Bag }. Ea 338, 847. 

Niyv conelust eo oparents ha transterred or abandoned 
their right to cu of their child, and that sueh custody must be 
a rded to them ' 

3 In cases where the parent or parents of an infant child of tender 
yea eck to recover froma stranever the custody of their ehild in the 
trangver’s possession and control, the following principles | think are 
established i New Je Cy 1) aoseries of reported cases and many unre- 


poricd case 
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(1). There is an important distinction between (a) the parents’ 


right of custody, and (b) the parents’ duty with respect to support. The 


two thines : 
ihandoned.  lexcept by adoption proceedings the parental duty 1s untrans- 


are wide apart. The parental right may be transferred or 


able. Wright v. Leupp, 70 N. J. Eq. 130, 134; Ousset v. Euvrard, 52 


) 
Ath Rep. rito, titi 


») Phe Court of Chaneery in habeas corpus procecdings may ad- 


wicate that the parental right has been transferred or abandoned and 


1 
uvard the custody of the infant to the respondent, a stranger in blood, 
Phe controlling consideration in such ease relates to the imterests of the 
child alone; the former parental right is disregarded 
( Lavine out of vi statutory proceedings and the rescue of 
( fa mM) Coon ) 11) hich they are ubrected to tarviition or mn 
mw ery our law on ne Court the power to award the custody 
oO vy from its parents or parent, unt the parental right to 
been t1 ferred or abandoned, Phe child of a laborer may 
nd be tal ton home of refinement and luxury, where it 1s a 
cepted by persons who are willing to adopt it and give it education and 
lah roupon the discovery of lis child may regain its cus 
heal orpus without revard to the child’s wishes and 
wpin the station im life im which iawas born. No Court has power 
; disregard the unabandoned, untransterred parental right 
e evident that the best interests of the mifant would b 
pore by giving 1 ustody to the stranver. 
. \Where in habeas corpus proceedings custody has been award 
possession of the child on the cround of transter or aband 
he parental right, the adjudication 1s not necessarily final; it 
untransterable though dormant parental duty. kich 
(Collins, 4 : a ‘| 282, 289) \ year later the outsider to whom 
( arded may be reduced to poveriy while the parent may a 
tdaree fortune, and establish a duxurtous home where all the condi 
ould make for the best possible nurture and education of the child 
pe econd writ of habeas corpus, or supplementary proceedings under 
rst rit, custody may be awarded to thr parent net for the enforce- 
! ferred or abandoned parental right, but for the entorce 
the parental dut Ihe parent incidentally secures the enjoyment 
( out of the custody of his child, the right to which he transferred 
obut this isa mere ineident growing out of the enforcement 
. ‘ . rm ita] clit 
eF li may be id with aceurmn Vv, | think, that the power of the 
te through its Courts to take a child from its parent and commit 1 
( a Om Stranever rests essentially on the fact of a transfer or aband 
onment by the parent of his parental right. When such transfer or aband 
onment | been found by the Court, the sole question is whether the im 
te of the child will be promoted, under then present conditions, by 
: line custody to the parent so as to subject the parent to the perform 


ance of his parental duty or by awarding custody to the stranger. 


6). The parental right is displaced only by a transfer or an aband 
. )) = g . . 

nt. The Court must find one of these facts, or it has no right to con 
the question which home will afford the greater advantage to the 


hild. Vhe millionaire cannot steal the child of the humble laborer and 
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maintain its custody because the Court finds that the interests of the child 
would be promoted by disregarding the parental right. 

(7). Let me make it emphatic that all the foregomg propositions re- 
late to cases where the parents’ home is a suitable home for the proper 
bringing up of the child according to the parents’ station in lite. We are 
not dealing with eases where Courts refuse on habeas corpus proceedings 
to aid a parent in recovering possession of his clild when the child will be 
subjected to immoral influences in the parents’ home. Nor are we dealing 
with statutory proceedings where the parent becomes a pauper, or with 
Cases Pro ced tor by O14 of the Minor’s \ct (2 ¢ OMp. ce, Oe [- SET, 820 ). 
We are deniine with a ease where i the child had remained in the cus- 
tody ol its parent or parents no Court or other agent of the State would 
have the power to take the custody of the child from such parent or par- 


ents aud vest such custody ia stranver or an imstitution. The fact that 
alittle child in some way has passed into the custody of a stranger and 
become weaned trom its parcits, gives the Court no power upon a writ of 
habeas corpus sued out by the parent, to adjudge that the mterests of the 
child will be promoted by leaving it wath the stranger, unl itis shown 


that the custody of the child has been transterred or abandoned by the 


parcut. 


Where the ranger im possession of the child asks the Court 
to award custody to hint on the vround that he can and will vive the child 
advantages of education, ete., which the parent could not possibly pro 
vide, he must, momy judgement, make clear proot agamst the parental 
right olf atrauster or abandonment. Phe doubt should be solved in tavor 
of the parental right, especially where the home of the parent 1s comtorta- 
ble and accords with the parents’ fortune and station im hte 

5. Lhe ate of New Jersey repudiates the theory that it (the State ) 


hould control the custody which parents by natural right have to their 


children and dispose of children according to the view which officials of 
the State take as to what is for the best mterest ot the children. Parental 
right is sacred m the eye of our law and the home as an imstitution which 
lic at the basis of our en ization. lnoall these cu tody Cases, where the 
well-being of a litthe child is involved, parental right should never be dis- 
revarded unless that right has been surrendered. It ois a omeht which 
hould be touched with au extremely cautious and gentle hand. Apart from 
the mstances, for the most part under statutes, which have been excluded 
from consideration im this case, the Court must cutorce the parental right 
in habeas corpus proceedings im all cases where that right has not been 
proved to have been surrendered, transterred or abandoned, 

6. An order will be made awarding custody of the child, Evelyn, to 


the petitioner. 


Before one can absolve himself from liability for injury caused by 
acting upon emergency to save himself from harm, it 1s held in the \Wash- 
ington case of Allen v. Schultz, 1&8t Pac. g16, that he must show that an 
emergency existed which was brought about by no negligent act of his 
own and that the resultant injury could not be prevented after the peril 
had passed. The “emergency rule” as applied to automobile drivers is 
discussed in the note which follows this case in 6 A.L.R. 670. 
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O'SHAUGHNESSY v. PASSAIC VALLEY SEWERAGE COMMISSION. 


(Essex Common Pleas, Sept., 1920). 
Workmen's Compensation—Inspector of Caissons—Total Disability as Kesult 
“Bends"’—Salary of “$1,200.” 


’ 


Case of Patrick O'Shaughnessy, Petitioner-Respondent, against Vas 
sic Valley Sewerage Commission, Respondent-Appellant. On appeal from 
Workmen's Compensation Bureau. (lor the opinion of the Deputy Com 
nusstoner, sce this Journal for March, 1920, p. 79). 

Messrs. Nalisch & WKalisch (Isidor Nalisch) for Petitioner. 

Messrs. Landabury, Depue & Faulks (Mr. Vams) for Respondent. 


STICKEL, Jo: It is agreed that the petitioner was in the employ of 
the appellant: and that while in such employ and in the discharge of the 
duties required by such employment he sutfered an attack of “bends,” o1 
caisson ilness, which has resulted in a disabilitv total in character and 
permanent im quality. 

liability is dented by the appellant on two grounds; first, that the Work 
men’s Compensation Act does not protect employes of a body politic, such 
as the appellant, who are in the receipt of a salary greater than $1,200 pet 
vear, and, second, that, assuming the first contention to be unsound, never 
theless the disability of the petitioner was not the result of an “accident 
rising out of and im the course of petitioner’s employment.” [wall tak 
up these contentions in order. 

The first ground of exemption is based upon a supplement to the 
Workmen’s Compensation Act (PLL. 1913, page 230; C. S. Supp., page 


1640), the tirst section of which reads as tollows: 
‘ ' 1 } ] ‘ 
| levers CINPOVE VM ho shall be in the employ of the state, county 
| , 
municipuitv or any board or commission, or any other vovernine body, 
ny boards of education, within this State, shall be compensated un 
] , rt ] } ) 4 ] ® 
| mw ¢ ( Mon two to Whieh thy Vet 1 rf Wppremient , }! 
1 ! . ‘ . ° 
1) On receiv ry vreater than twelve hun 
any person holding an elective office shall be 
d provided turthe that nothine herem cor 
| rite ] 1 fund or hereal 
, , ' 
7 1 rit clo ce ( 1} bic’ FU I¢ 
1 I ( ribed 1) ! 
1 ( }) ( I) th) CMC] 
| it! ] 1 thre ‘) ra 
; Vie ( | ( 1) Ihe ym" 
f } 
, 
exe rel ird 
' : 
! Bret ( 1 ‘ 
cf ( witty, m 
( Cosy ( depuartm 
i 
eas 9 ] } sé ¢ hie ) 
( l y ¢ ] ; Hi alppel il) 
ort reity *) ‘ aS « ( l, 4 |. ie \ I] ewernee ( om 
’ 
bert? . 1? +} v 2n ( le oe ee e. re] rrive’ to thie appellant 
e ential DUrPOSeS, the Corpor: le heel created by thi \ 
( an istrative branch of the hate governmenl 
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charged with the duty of carrying out in detail a work that the lawmaking 
body has determined to establish and maintain for the good and welfare 
of the citizens of the State and especially of those residing within the sew- 
erage district. “The powers of this board are closely analygous to those 
conferred upon the boards created for the establishment and maintenance 
of state hospitals for the insane and other public establishments of like 
character” (page 197}. 

That it was the intention of the Legislature in adopting this Act to 
include employés of every agency of the State, county and municipality is 
further evident in the second section of the \ct, when, in providing for 
the payment of other than weekly compensation due a public employe, it 
says: “Such payment shall be made from any fund available for the 
maintenance or meidental expenses of the institutions, department, board 
or governing body under and by which the employé was employed.” 

But this conclusion is not di positive of petitioner’s claim, for to de- 
prive him of the benefit of the Compensation Act not only must it appear 
that he isa publi employe, but that at the time he suffered his disability 


he was “receiving a salary greater than twelve hundred dollars per vear.” 
Qf this there is no proof. He testified, and it was not disputed that 
he received one hundred and seventy-five dollars per month, and when he 


worked Sundays the extra pay brought his earnings to two hundred and 


one dollars per month. Nowhere docs it appear that he was in receipt of 
avearly salary. Indeed the reeord is barren of any proof that the peti- 
tioner had ever been in receipt from the commission of monthly wages 
amotinting i anv one year to more than twelve hundred dollar It has 
been assumed that beeanuse his monthly wave was one hundred and sev- 
enty-live dollars, and because if he received it regularly for twelve months 
the total wave would exceed twelve hundred dollars, therefore he was in 
receipt of a salary greater than twelve hundred dollars per vear. | do not 
oO find, 

Phe orginal Workmen's Compensation Act (P. 1. tort. p. 134) ap- 
plies to mumeipal corporations and their employes, and by a parity of rea- 
onine to Siate and county employe Ven ve Citv of Millville, 8&7 N. f. 

50:95 Atl 120; aff'd 88 N. J. 1. 693:66 Atl. 1101 

L Tye Yet of MOTs here under T 1¢ \\ I iit the Ort 11 <a] \i t, SO that no 
myured employe himself, who receives “a salary ereater than twelve hun- 
dred dollars per year.” should be entitled to secure compensation for per- 

al inviuery Mayor, ete., of Jersey Citv v. Borst, ror Atl 1022 

In the last etted case Justice Black said: “Vhis (the Compensation 
Vet) at will be noted by a reference to its terms, is a reme l law of 
prime doport, and should be berally construed,” and so construine it he 
held that the supplement of tg13 did not apply to cases of death, where 
dependent of employe Were affected, even thoweh the dees { cmplove 

moreceipt of a salary greater than twelve hundred dollars 

\pplyvine a like construction it seems to me that the et does not ap- 


! 
ply to public emploves who are m receipt ot a veckly or monthly wage, 
vhoo may be dischareed at will who may or may not earn more than 
twelve hundred dollars in-any one vear dependent upon the work to be 
done and other conditions, and whose employment is temporary and term- 
Inates upon the completion of the work upon which they are engaged, but 


to employes appointed for a year or more, paid a yearly salary as distin- 
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we 


guished from wages, and possessed of a right to such salary for the year, 
subject to removal upon charges duly preferred and proven. “This con 
struction is strenethened by the clause which immediately follows the one 
under discussion, “nor any person holding an elective office shall be enti 
tlhed to compensation.” “Phe two clauses are grouped together because the 
permianency of the employment is common to both and the service ren 
dered compensated by a vearly return 
li should be observed that throughout the ortemal Act the return of 
semplove is consistently referred to as waves, and in the supplement im 
ion 2. mn referring to cases in which, despite the supplement, 
iured public emplove is entitled to compensation, the return of the 


t ) Iso bed as wave : while the return ot the exe luded ( la 
deseribed “Salary creater than twelve hundred dollars per year 
heretore, that the supplement m= question only excludes from 
i) ( hypo rondo \c [hose persor In receipt Ob a yearly 
re than twelve hundred dollars, and that the petitioner wa 


cond claimed ground of exemption trom. lia 





disability of the pettaoner did not result from an 
mdoin the course of petitioner’s employment with 
lispute as to the tact Phe petitioner went 
‘ ] Pe ss nicht. september £3, lO, as an mM pector ol 
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( bout 1.20 .\ \| : when he cnn 
normed air pressure tor abor 

bii¢ ra Ila yyy pre tec tC 
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prion his entre 

Wl a norny 

) ( ( ) 1 | kno 

e purpose of ireeme hh 
hile under the high 

1 “bend 
( vermod of tim hicl 
( \¢ Jamison, 

Ny ton tock and 
( mig up the shaft im the 
(| hich resulted in the 

In Bryant, Adm Ie] 
‘ ] he purview of the Aet, an 

ow:rd even hieh is not 

sles Wor Riker, &5 N. f. ! 
the fonelih decisions defining an 
Tie ettled by neh deeimions, “that where no 

bie ced upon he time when the alleged a 
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cident happened, there is no injury by accident within the meaning of the 
pa 

The testimony of the doctors, and the claim of the appellant im its 
brief, is that bends are caused by the absorption of nitrogen gas ito the 
blood and system, and by the failure of the individual who has so absorbed 
this gas to completely eliminate it before returning to normal air pressure, 
where the as, beime relea ed from pre ure, | converted mito bubbles 
which are carried through the blood in the same manner that a solid sub- 
stance, or clot, or embolism, would be carried. ft may lodge in the brain 
causing a hemorrhave and complete paralysis, or it may lodge in the cen- 


tral nervous system causing a partial paralysis, as im this case. As Doctor 
emery said, on pave o4 of the testimony, upon bemeg asked whether bends 
isa matter of progression, slow growth: “tt all depends where the trou- 
ble lodges, where your bubble lodges. [ft it lodges im a jomt it may men- 
ace that steadily. Tf it lodges in the spinal cord it may come on like that 


(incheatine a sudden swift attack) :af at lodees in the brain it may come on 
like that (suddenly, swiftly). It is ke a small pin floating in the circula- 
tion,” 


Dr. Boyle, the petitioner’s physician, testited (page 35): “TP had 
known the man within forty-eight hours as a perfect specimen, consider 
me bis years, and everything then was satistactory from the health stand 
pomnt. \When Pmet him on the next occasion, be was brought out of a car 
miomy ofiee and trom the waist down h Wi port lyzed, all the organs 
being ina paralytic state, function destroyed | lenthy showing a cen 
tral nervous system) impairment 

Dor. fumery, appellant’s expert, gave oa iS opmtion that the condi- 
tion ot thre petitioner aw due to th tratdon ( 1) tenn 1 ely 
nitrogen ens in gvome throweh the decom: on lock tl mid time: 
that the short re t period bets Cop tile Otrips 1 of] trnnel | l nothing 
to ado | hi iil hen ihe | } ) 1)t 1 
rem mom ili i r linvine bee Wi | ! ‘ e] , 4 
eel Ol i | ter another i\ bic he pore | | Ist) a L 
normal rest period er thi hours u 

rhe CiOCcun ( Wray Me l\ 
pparcntly ce ulictory, bin, | } thet 
testim Wl euided by the opinions « Rr 
Hn fact that tl j> (ri ( H 1 fa} 
favs under pt ure Wy 1c] Cy ( with 
the nitroven eas thet his probal huarricd n tl mpres- 
tom loc (9} yea cot hie CU prevel ( 1 ] | ‘ 
which m turn turned mito bubble ri hts l 
pin.’ which rushed to and lodged im his central nervous syste 11 2S 
hie led thie cle 1 I 1OoT] or] lye arte ( dy . 
ure, 

The vaseous bubbles m the blood, or embolism, was the suby niitter 
which produced the imyury: it struck the « lone it 
did so shortly atter the petitioner fett the lock e second time sud soon 
as he reached rvreCe aif. othe the pla eand time whet he untoreseen mis 
hap or event took place is also known, and the case co taarely wath 
the rule laid down by Justice Swayze in the Laondale Bleach Works v. 


Riker, supra, and of the rationale of the decisions cited in the opinions in 
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that case, particularly Turvey v. Brintons Limited (1904), lL. kK. B. 328, 
and Ismay, Imrie & Co. v. Williamson (1908) A. C. 437. 

The testimony clearly supports the view that, except for the summons 
to return to the tunnel to inspect the contractor’s work so that the work 
could proceed, except tor this summons and the immediate response there- 
to, so soon atter the first stay under pressure, the petitioner would never 
have sufiered the myjury that he did. 


Phe disability was not the accumulated result of repeated and contin- 


uous labor under pressure that might normally come to a man so engaged, 
but thr udden, unexpected, Wniorseen r¢ ult of a too sudden, too soon 
emersion i an air pressure, producing such a saturation that elimination 
’ 1 


vstem could not ta 
|. therefore. find that the petitioner's disability is the direct result of 
an accident arising out of and im the course of his employment with the 


e place and bends was inevitable. 


appellant, and that he is entitled to compensation from the appellant for 
total and permanent disability for a period of four hundred weeks at the 

rate of Sto per wi the first payment beme due October 4, 1g18 
one of novel impression, which will probably require the 
decision of our superior Courts to finally settle the questions involved, and 
counsel for the pettitoner has devoted considerable time to the presenta- 
| h froma tact anda law standpoint (indeed | desire to 
cout for their aid and assistance to me in determining the 
au ly: wherefore, it seems to me, that the application of the 
1) ner nsel for ounsel fee of Syoo is justified and | will allow it. 
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clannye nd thereatter filed the followime con 
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CONCLUSION. 


CAMPBELL, J.: This is an application to set aside a capias upon 
the ground generally that the facts set forth in the affidavits upon which 
the Commissioner made his order do not warrant the order for capias as 
made by the Commissioner. The action is for damages growing out of 
an alleged assault and battery. The statute permits the issuance of a 
capias where the facts presented show an outrageous battery. Iam of the 
opinion that the affidavits do not present facts from which the conclusion 
can be drawn that the assault and battery in question was an outrageous 
one and, therefore, the order of the Commissioner and the capias should 
be set aside and the action proceed as if commenced by summons and com- 
plaint. An order in accord herewith may, therefore, be taken. 


DENT v. BUTTERWORTH JUDSON CO. 


(essex Common Pleas, Sept., 1920) 
Workmen's Compensation—Disfigurement of Face by Picric Acid 


Case of George Dent, Petitioner, against Butterworth Judson Com- 
aNYV, a Corporation, kes vondent, On etl 1On for compensation, on ap- 

Ys I ; I 
peal from Workmen's Compensation Bureau, 


Mr. John V. Laddey for Petitioner. 


Messrs. Nalisch & WNalisch (Isador Waliseh) for Respondent 
blCNEL, Jo: On the eleventh day of March, 1918. im an accident 

arising out of and in the course of petitioner's employment with the 
respondent, a siphon used to draw pieric acid trom a carboy broke, caus- 
inv the acid remaming im th iphon to spray petitioner’s face and eves, 
\s the result of this accident petitioner sult a facial disteurement, 
consisting of black sears, which arise mark hove th On fore- 
head, be en his evebro along tl lhe ] n t! evelid ane 
nivht jav | ears between the eyebro ne the weose ivht be 
described a ward hap a, sand the rep | ] ! ( t 1V¢ 
to petiiiones face is more obvious than ( rihed 

Petitioner o | the rem me stol lett 1 rep 
rr nted on cli vcoutt Cth PCr ce of thr l ri ()) It ¢ 

Phe temporary disability appears to have for, and 
no issue has arisen as to the loss of the remaini iol I Cy 
Phe real question arises over the claim for compensation for the facial 
distivurement 

ea po I¢ ( rend th) COMMCH Se (1) Me he lowe ( 
di urement, but « for the dees | vical f dahbo | vy result- 
Ing from the di urement, and that in this case no such decre has 
been proven 

[am unwilling to subscribe to the theory that because no reduction 
mothe salability of a man’s labor results from oa facial disheurement, 
therefore he is not entitled to compensation under our Act. Our Compen 
sation Act provides for the payment of compensation wherever, as the 
result of an accident arising out of and in the course of a person's cmploy- 
meni, a personal myury is sustamed. The tmyury may result in a tem- 


porary disability, or a disability partial in character and permanent im 
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quality, or in one total in character and permanent in quality, but what- 
ever the disability the Act provides for its compensation. As to certain 
injuries the Legislature has seen fit to establish a fixed rate of compen 
sation; as to all other classes of injuries the Act provides that the com- 
pensation awarded shall bear such relation to the amount stated im the 
schedule of fixed rates as the disabilities bear to those produced ly the 
injuries claimed in the said schedule (Burbage v. Lee, 87 N. J. L. 30; 
Kecedi v. Corn Products Reining Co., 4o N. J. L. J. 265), and the sole 
criterion of a disability partial in character and permanent in quahty 1s not 
limited to the loss of earning power, De Zeng Co. v. Pressey, &6 N. s. . 
409; 92 Atl. 278; affirmed, go Ath 1102; Burbage v. Lee, supra: Hercules 
Powder Company v. Morris County Court, 107 Atl. 433. 

The disfigurement suffered in this case ts certainly a personal injury, 
and, whatever may be its effect upon the ability of the petitioner to 
work, the injury is permanent. It mars his appearance and must of neces 
sity injuriously atfect his activities, industrial and social 

The petitioner having sutfered a permanent personal injury as the 
result of an accident arising out of and in the course of his employment, 
Is, nN My opinion, entitled to compensation. The amount of it depends 
upon the character of disability produeed, and that in turn may be meas 


lisabality bear ly) those 


ured by loss of earning power, by the relation the « 
for which compensation is fixed in the schedule; and it may be measured 


by other considerations, 
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stated he would do all he could for the petitioner, the petitioner never 
heard from him again. 

Having seen the petitioner’s face | am satisfied that petitioner’s fail- 
ure to secure the employment sought for was due to the ugly and repul- 
sive appearance given his face by the scars. 

It is true that his earnings have averaged more since the accident 
than he earned before the war, and his accident at his accustomed labor 
as a coachman (although such earnings are Jess than his carnings at 
the time of the accident), but, even though this be so, indeed even though 
petitioner’s earnings had not been impaired at all, he would not thereby 
necessarily be disentitled to compensation. 

In De Zeng Standard Pr. v. Pressey, 86 N. J. L. 469, Justice 
Parker, speaking for the Supreme Court, said: ‘The prosecutor's prin- 
cipal claim is that there cannot be a statutory ‘disability’ when it appears 
that the earnings of the petitioner had not been impaired. \Vith this we 
cannot agree. It may well be that for a time an injured employe might 
be able to carn the same wages as before the accident, but, as we read 
the \et, the disability intended thereby is disability due to loss of a mem- 


ber, or part of a member, or of a function rather than to mere loss of 
earning power. leven if this were not so, it does not follow that the 


injured employe had not sustamed a distinet loss of carning power in the 
near or not remote future and for which the award is intended to com- 
pensate. Tf at were a question of damages at common law, the elements 
f damage would consist of present loss of wages, probable future loss 


of ves, pum and suffering, and temporary disability, which loss the 
jury would be at liberty to assess quite independently of the fact that the 
plaintiff! was carning the same waves, except so far as that fact might be 
evidential with reeard 


cet, with the demand for 
to secure and keep 


in the present condition of the Jabor miat 
labor exceeding the supply, the petitioner may be able 


employment, but when he is required to enter imto competition for employ 
ment his distigurement will niuliiate against him. If employers are free 
to pick and choose, the petitioner will not be among the chosen, As long 

the present abnormal conditions cbhtain the cflect of his dishgure- 
ment upon the salabilitty of his labor may not be so apparent, but in faet 
its salability has decreased, and at least three actual mstances of it may be 
found in the testimony. tle has suffered a personal injury which has 
produced a disability partial in character and permanent in quality. This 
disability, measured by the loss of earning power and with due regard 


to the relation this permanent disability bears to others for which com- 
pensation is fixed in the schedule of the Net, | find to be titteen per cent. 
of total disability, or sixty weeks. Vhe loss of sight represents a ten per 
cent. loss of the usefulness of the left eve. The loss of sight, plus the 
repulsive appearance, places the petitioner under a handicap, and the 

his loss of 


percentage of the total and permanent disability produced by t 
sight, plus the disiigurement considered collectively with regard to their 
cumulative effect, it seems to me, equals twenty per cent. of tota and 
permanent disability, or eighty weeks 

\ counsel fee of S150 will be allowed 
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IN RE FIRST BAPTIST CHURCH OF PASSAIC. 


(State Board of Taxes and Assessment) 

Faring of Church Parsonage when not m Actual Use as a Parsonage. 

In the matter of the application of the First) Baptist Church of 
Passaic for the cancellation of the tax assessment for the year 191g on 
property situate m the City of Passaic. 

Mr. Andrew loulds, Jr, for Petitioner. 

Mr. Albert O. Miller, Jr.. for Respondent. 

MR. JESS: This case was submitted to the Board on a stipulation 
ich was found to be deficient evidentially as to faets essential to a 
determination of the question 


1 ’ 


to be decided. By agreement of counsel and 
with the consent of the Board depositions were iaken Ie fore a Master in 


Chancery concerning the use of the building, the taxability of which is in 


f 


aptist Church of Passaic. On or about 
October ist, 1g17, the petitioner purchased a lot of land adjomime its 
hurch property on which was ereeted a building which had been used tor 


many years as a private residence, known as No. 150 Gregory Avenue. 
he property so purchased was assessed for taxation for the year rors at 
a valuation of $5,450 for the land and of Si,800 for the improvements 
thercon \n appeal from this assessment was taken to the Passaic County 
Board of Vasxation on the ground that the property was exempt! trom 
under the provisions of the General Tax Aet as amended ‘The 
missed and the assessment was affirmed. We are now 

“lL to reverse this action of the County Board 
Phe testimony on behalf of the petitioner 1s that the forme rowner of 
renuises im ¢ tion vacated them at about the time of the sale, and 
December 26th, rgi7, the church began the work of repairing the 
builldine, which prot ed for some time thereafter. On May 2. 1918, 
he propert ' used by t] hire} ra reception and social and “wa 





Board of iru “101 the church was o1 nid’ date tem 
porns Wa pastor, and tl ureh owas then considering the calling 
until om or about February 

1) 

h 


°J Wiis pol cLCl it 1 lear that the clam for exemption Ca 

I} miautest that the building im question was not a 

nine of the Tax Act, since it was not “actually 
0 upled as ap ve by the officiating clergyman” as required by sec 
Ldivision 4 of the General ‘Va \et lt was not aetually used 

orship” on the assessing date, nor was it at that time im 
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actual use for any of the purposes which would entitle it to exemption. 
The statutory requirement of actual use must be strictly construed. Bor- 
ough of Longport v. Bamberger Seashore Home, to2 Atl. Rep. 633; In- 
stitute of Holy Angels v. Borough of ort Lee, 80 N. J. Law 545. The 
cases cited make it immaterial whether or not the building was in 
course of preparation for a use which would entitle it to immunity from 
taxation. 

The argument that the land in question should be exempted on the 
ground that it is “necessary for the fair use and enjoyment” of the 
church overlooks the requirement of the provision which limits the ex- 
emption to the identical tract upon which the building is erected. Sisters 
of Charity v. Thompson, N. J. Law 199. Moreover, as was said in 
Church of the Redeemer vy. Axtell, 41 N. J. Law 117, the appropriation 
of the land to a use distinet from that of religious worship shows con- 
clusively that the land was not necessary for the fair use and enjoyment 
of the church 

The assessment should be affirmed. 


~~” 
409 
Vv. 


HOBOKEN COMMISSIONERS v. HUDSON & MANHATTAN R. R. CO. 


(Board of Public Utility Commissioners, Sept. 8, 1920) 
Railroad Fare from Hoboken and Jersey City to New York—live Cents the Lawful 
Rate and Stx Cents Charged with One Cent Refund 
In the matter of complamt of The Board of Commissioners of the 
City of Hoboken against the Hludson & Manhattan Railroad Company. 
Mr. John J. Fallon for City of Hoboken. 
Mr. Charles M. Egan for City of Jersey City. 
Mr. Robert Carey for [ludson and Manhattan Railroad Company. 
THe BOARD: Phe complaint in this proceeding alleges that the 
Hudson & Manhattan Railroad Company has been tor some time past es 
acting the prepayment of six cents from passengers for transportation 


iol, Tee 


over its system to and trom Ploboken and Jersey City, and that the com- 
plainants are advised the Company is unwarranted in exacting more than 


five cents for the transportation of ps neers between said pom 
The Board of Pubhe Utility Commussioners is asked to “put an im 
medi: re Op La ul hy wisi ful practice by aud COMMA Me il 1 claimed 
by the Hudson & Manhattan Radroad Company that the Interstate Com 
meree Commission established an interstate rate of ten cents between Jersey 
City and Tloboken and uptown New Yor! md six cet wh 
New York: that in order to collect the G-cent mterstate fart Lost the 
me time mamtan the local s-cent tare between pomts im New Jer 
it was found necessary to innueurate a coupon refund system to cover th 
fier fare nc OWI o the mpossibility of distineuish en 
the destination of an intrastate passeneer md an interstate: passenger, 
there is no way of collecting the local 5-cent fare for a ride between points 
ni New Jersey except through the medium of the retund tem 
Q)n the assue tomed hearme has been held, at which the Railroad 


Company and the cities of Jersey City and Hoboken were represented 
The filed rate of the respondent Company tor transportation between 
its stations in New Jersey ts five cents, and the question first to be determ 


ined by the Board is, whether the collection of six cents, of which one 
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cent is refunded when the passenger arrives at his destination, ts a charg: 
in excess of the tiled rate and therefore unlawful. “Vhat it is unlawtul i 
strongly contended by counsel for the complainants. Tt is urved that, 
as the collection of six cents from passengers between the local stations 1 
unlawful, the pleading of trathic conditions by the carrier 1 irrelevant : 
that it is its duty to comply with the law and stop collection pt more than 
the tiled rate of tare. 

With due respect for the sincerity with which this is argued, we are 


inion there is a misunderstanding as to the Company's rights un 


| thre O] 
der the |: of our State It the Company, Without notice to this Board 
and ibmuission to mw for consideration, had merea eal it tare betwee it 
ms in New Jersey, this would have been an improper and illegal a 
he er. the initial collection of six cents is not an merease m fare but 
revulation adopted to protect the company aginst lo and to preven 
| pore | envers mi) i ue ti hen 
( ubuiutted to the la proved 
ule It has been unitornal 1) | | our 
d Conn pub utiiities | 1 0 apt ble a 
! 0 ( d to preve seo then 
r j e Pabst ( ( Theol ¢ por he wu I (oi VI I 
require that reeulation hall be submitted to this Board ane 
h) hecome etbective fhe Board, however, ha 
at rleuti vhich are unreasonable and to miposs 
I ( 1 ll ( aeae Citas i 
watily WW) adopt is one requir ( sit 1 
( ivi ( ce 1 L pores lolh avai (lel 1 Wl Pp Petit 
| U1 eposit returnable on demand is nett irded 
‘ ? 1 ( ( ce (>i Iie ( i Pett 
m reculation by railroad companies requires a payment m 
exe i the reeular rate of tat from those who do not obtain tickets but 
1D their fares upon tran lor the exe payment, ustrdly ten cent 
r hich may be cashed at any ticket offiee of 
( ead | ol Ne Jerse (Chap. 257 
ropoy 002 
In the State of Pennsylvania, where, apparently, there was no statu 
tory authority for this charge. the question of its legality has been ruled 
Ly by the preme 1 ln the case before the Court the Act meor 
po he ¢ }) pro ded that no chareve hould be made to ¢ “ceed 
three and a-half cents per mile for way passenvers. lor the distance 
tt eled the reoeular tare. plu ten cents extra payment on collection. ot 
the cash fare. exceeded the charter rate. Referring to the meanme of thr 
re harve’ as used in the Act, the learned Justice said 


“The essence of the meaning is that it is something required, exacted, 
or taken from the traveler as compensation for the service rendered, and, 
of course, something taken permanently, not taken temporarily and re 
urned. The purpose of the restriction m the charter ts the regulation ot 
i amount of tare, not of the mode of collection: the protection ol the 
traveler from excessive demands, not interference with the time, place, o1 
mode of payment. These are mere administrative details, which depend 
on varvine circumstances, and are therefore left to the ordinary course of 
business management. We fail to see anything in the present regulation 
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which can properly be treated as an excessive charge, within the prohibi- 
tion of the charter.” Reese vo Pennsylvania Railroad Company, 1g Atl. 
Rep. /2- 

lt seems to us this reasoning is applicable in the present proceeding 
so far as the question of the legality of the initial collection of a sum in ex- 
cess of the filed rate is concerned; that is, provided the regulation is in 
other respects reasonable and lawful, we do not believe the collection of 
six cents, with provision made for the return of one cent, is unlawful be- 
cause the filed rate is five cent 

The Board has given consideration recently to the policy which should 
be pursued 
cently inercased by authority of the Interstate Commerce Commission 


i edyusting mtrastate rates to conform to imterstate rates re- 


At that time the Board was asked by the cities of Hoboken and Jersey 


City to vive consideration to the establishment of intrastate passenger 


riv o be charged passengers to and from Lloboken, Jersey ( ity and 
Wechawken, to the end that Passcneet will not be obliged to pay the 
sine rate of fare as passengers carried to and from the City of New 
Yor! Referring to this the Board stated: 


hould the Board at this time grant the appleations of the e1ties of 
Hloboken and Jersey City and require lower rates to be charged to Tlo- 
boken, Jersey Citv and Weehawken than the rates in effect to New York, 


this could be accomplished only by suspending the imereases in fare 
chiu red to those t1 vellnng trom other pomts i NCW Jen cy to the termi 
hal if this should be done it would necessitate a striet segregation of all 
passengers travelling to the New Jersey terminals from those going 
through to New York. There is no question but that i rates of fare to 
the termaanis are made lower than those charged to New York there 
vould be an unlawtul discrimimation agamst the through passengers pay- 
my fares tor the mterstate journeys, unte uch trathe regulations are im 


po ed ibiza the holders >] the itr Laie tie cl CANO travel hye yond the 


state without the payment of additional fares.” [See tull opinion in the 
October Journal]. 

The foregoing does not mean that this Board, in the exercise of the 
authority vested im at by the Legislature, cannot fix just and reasonable 
rates to be charged io the ratroad terminals in New Jersey; that it ean- 
not Wx pust and reasonable rates to be « hareved by the re pond nt between 
Its Stations im Jersey City; or that the rate fixed as just and reasonable for 
travel trom Jersey City to New York must apply between local stations in 
New Jersey It is clear, however, that the rate fixed for travel between 
stations mm New Jersey can apply lawfully only to such travel. If there is 
aostrong probability that im the absence of some preventive regulation 
many will pay the imtrastate rate who mtend to travel through to New 
York and will do so at Jess than the tare for the interstate trip, then the 
adoption of a reasonable regulation directed against this cannot be re- 
varded as an Hiproper acl hy the carrier. 

The distance between stations on the Tludson and Manhattan Radil- 
road are short; the trams are operated at frequent imtervals and at high 
peed and the sale of tickets and their collection by conductors between 
stations would be annoying to passengers if not wholly impracticable. 

The Interstate Commerce Commission, acting upon authority vested 
in it by Congress, has fixed six cents as a just and reasonable fare to be 
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charged between Jersey City and New — son this is the lawful fare 
for the trip. This rate having been so fixed, if passengers, upon the pay 

ment of five cents, would be free to travel seach to New York without 
additional payment, there would be a discrimination against those who re 

spect the law and pay the through rate as well as a nullification to a ma- 
terial extent of the rate fixed in interestate commerce by authority of Con- 
gress. [It should be recognized also that, apart from consideration by the 
railroad of its own interests, it is its duty to collect for the through trip 
the lawful rate of fare and to use methods which, at a minimum of in 
convenlence to passengers, will prevent their transportation at less than 
such tare. 

It is true that evasion of payment of the six cent rate could be pre 
vented, if all passengers entering trains at Jersey City and Iloboken should 
pay five cents and the balance should he ‘collected from those who leave 
the trains in New York. The passengers traveling from Jersey City and 
Hoboken to Cortlandt Street, New York, exceed many times over in num 


ber those who travel between the stations in New Jers It i iriously 
estimated by witnesses that between 6,000 and 20,000 ‘ous <envers travel 
between stations in Jersey City and Hoboken daily. The larger ies 
suggested was admitted to be an impression rather than an estimate based 
on any known tacts, and it is probable the actual number is much nearest 
the smaller esamate. It appears that an average of 85,580 passengers exit 
the Hudson Terminal trom New Jersey, and a daily average of 38,099 
passenvers trom New Jersey travel to the uptown portion of New Yor 
( ! ce’ oTipine 
i ! on tor the Board to decide is whether tratti 
ar el | the meonvenence complained of magnitted man 
1 1 ( hain é OO pa rey it © ort id ree itic 
OUT y pay a ite l tare, im order that thr 
1) travel the | nN 
1 he reoulatu hiel 1) 1 rsve 
I } | md do busine 
) ( 1} 1 bye pro 
vhrere, h 
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checks and that these are stamped at the time of purchase. It was testi- 
fied at the hearing that a time limit comparatively short is necessary, oth- 
erwise passengers could travel through to New York and upon returning 
cash the checks. It was further testified that the ten minute rule was not 
strictly enforced as allowance is made for delays to passengers. We are 
of the opinion that a time limit is an essential part of the system, but that 
ten minutes is too short. The time may and should be extended to one- 
half hour. The abuse, if any, which might result from this would be so 
sheht it necd not be seriously considered. 

There was conflicting testimony as to whether the notice to passengers 
of the redemption of the cheeks is sufficient, and whether the best methods 
have been rg satin to provide for this. Further attention will be given to 
this, and, if it appears that in any detail the methods of giving notice and 
of lchenaiie the coupons should be changed, this will be required, 

With the understanding that the time limit will be extended and with 
a reservation of the right to order such changes in details as the Board 
may deem to be proper, the Board will hold that, giving due considera- 
tion to all the conditions, the authority of the six-cent rate for travel be- 
tween Jersey City and New York, the convenience of the greater number 
of the passengers, the fact that the five-cent fare, if it continues to be ap- 
plicable between stations in Jersey City and Hoboken, must be ac ompan- 
ied by effective regulations to prevent its payment for the int erstate trip, 
the requir ment of an imitial payment of six cents and the suance of a 
refund check for one cent is not unreasonable, nor unlaw ful, as a traffic 
sey on the Hudson and Manhattan Railroad. 
regulation applicable to passengers travelling between stations in New Jer- 


That a wife had her husband arrested and asked for police protection 
in case he returned home is held not to relieve him from the duty of sup- 
porting her in Hubbard v. Hubbard, 131 Md. 291, tor Atl. 772, which is 
accompanied in 6 A.L.R. 3, by a note on defenses available to a husband in 
a civil suit by his wife for support. 

That family settlements of estates are favored by the law and when 
fairly made should not be disturbed by those who entered into them is held 
in Riffe v. Walton, 105 Kan. 227, 182 Pac. 640, which is followed in 6 A. 
IL. R. 549, by a discussion of a famuly settlement of the estate of an intes- 
tate. 

If one contracting to construct a hdiidins wilfully substitutes for the 
material called for other material wholly unsuited to. the purpose, the 
measure of damayes ts held to be the cost of reconstructing the building ac- 
cording to contract, in Young v. Cumberland County [Educational Soe. 

183 Ky. 625, 210 S. W. 494, annotated in 6 A.L.R. 135. 

Performance by an employe, duxing emergency, of an act which he 
has reason to believe is in the interest of his employer, is held not beyond 
the scope of his employment in Baum v. Industrial Commission, 288 II. 
516, 123 N. le. 625, annotated in 6 A.L.R. 1242, on the right of an employé 
to compensation for injuries received while acting in an emergency. 
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FIRST WOMAN JURY IN NEW 
JERSEY. 


The first jury of women to serve 
in New Jersey in the trial of a civil 
cause, and perhaps the first to serve 
in this country east of Chicago, was 
called, sworn and brought in a ver- 
dict before Judge Dugan in the 
Orange District Court on Oct. 13th. 
This jury only deliberated 38 min- 
utes and then rendered a_ verdict 
sustaining a claim of property set 
up by the husband of a woman de- 
fendant in an earlier suit, in which 
the verdict was against the latter. 
The forewoman of the jury was 
Mrs. Philip McKim Garrison of 
Orange. Hope was expressed by a 
number of the jurors that they 
would be called again, and one was 
heard to say that she would like to 
serve in “‘a big criminal case.” 

“It was one of the great experi- 
ences of my life,” remarked one of 
the women as she left the court 
room, “and I will never forget this 
day. I had never been in court be- 
fore, and now [I find that a court 
room is a place for one grand de- 
bate. lor me debates have always 
been just immense, and [ would 
rather hear a debate any time than 
attend the theatre. Of course I 
shall be glad to serve again.” 


OUSTING OF THE UTILITIES 
BOARD. 


On October 14th Governor [:d- 
wards settled the Public Utilities 
Commission question by removing 
office the four imcumbents 
misconduct and neglect of 
duty,” appointing four members of 
a new commission, and calling a 
special session of the Senate to act 


from 
“for 


upon his nominations. The ap- 
pointees were as follows 
Colonel Walter F. Whittemore, 


engi- 
State 


of Newton, Republican, an 
neer, and a member of the 
Highway Commission. 

Representative James A. Hamill, 
of Jersey City, Democrat, a lawyer 
and a former member of the Assem- 
bly. 

Arthur A. 
boy, Democrat, 
State Federation of 
former Assemblyman. 

Treadwell Cleveland, of Newark, 
Republican, editorial writer on the 
Newark “I¢vening News.” 

A fifth member of the Board, as 
provided for by a recent statute, 
was not nominated, the Governor 
not being ready to act in the matter 

When the Senate met in special 
session to consider the nominations, 
it refused to act on the Governor’s 
nominees upon the ground that 
there is a question as to their legal! 
right to the offices to which they 
have been named. They adopted 
a resolution requesting the Attor- 
ney-General to take such steps and 
to institute such proceedings as in 
his judgment are appropriate to de- 
termine whether the Governor ex- 
ceeded his authority in removing the 
old board of Utility Commissioners 
from office. 

The preamble of the Senate reso- 
lution recited a grave legal doub* 
exists as to the power of the Gov- 
ernor to declare the terms of: the 
old members of the Board of Public 
Utility Commissioners at an end 
and to send to the Senate a set of 
new nominations for these places. 

In his decision dismissing the old 
board, the Governor stated he found 
them guilty of neglect of duty and 
misconduct in office. He said they 
had discriminated in favor of the 
Public Service Corporation in fix- 
ing an interest return upon its in- 
vestment at eight per cent. and oth- 


Quinn of Perth Am 
President of the 
Labor and a 
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er smaller companies at six, and that 
they had allowed some companies to 
divert from the depreciation fund 
moneys in order that dividends 
might be paid; that they delayed 
over a long period the valuation of 
the property of the Public Service 
Railway Company and the Public 
Service Electric Company, while 
holding other and smaller compan- 
les to. a prompt valuation ; that they 
had put into force and effect upon 
the lines of the Public Service Rail- 
way within one yeur seven different 
rates of fare, without any sufficient 
reason “and without testing any of 
said rates by the rule of six per cent. 
upon the valuation which was ap- 
plied to other corporations,” employ- 
ing experts who were unduly biased 
and committed to the corporation’s 
point of view; “they have discrimi- 
nated between corporations — in 
granting promptly the applications 
of the Public Service Gas Company 
and the Public Service Electric 
Company and the Public Service 
Railway Company for increased 
rates, within a few weeks after the 
said applications were made, while 
the case of the New York Tele- 
phone Company, which was closed 
in December of last year, 1s still un- 
decided.” Other minor matters 
were named. 

The Attorney-General began pro- 
ceedings by quo warranto, as re- 
quested, and so the matter of the 
legality of the proceedings by the 
Governor goes into the Supreme 
Court. In the meantime the old 
Board is still functioning. 


NOMINATIONS BY THE GOV- 
ERNOR. 


Mr. William A. Logue as Com- 
mon Pleas Judge in Cumberland 
County, to sueceed the late Judge J. 
Hampton Fithian, deceased. 

Mr. Louis A. Repetto, of Atlan- 
tic City, to succeed Frank Smath- 
ers, who resigned as Judge of the 


Atlantic City District Court. 

Mr. Owen Winston, of Mendham 
township, Morris county, to suc- 
ceed Isaac I. Richey, of Trenton, 
resigned, as a member of the Board 
of Conservation and Development. 

All these nominations have been 
confirmed by the Senate. 


DEATH OF WILLIAM H. VREDEN- 
BURGH, JR. 


On the Jast day of October Mr. 
William Hl. Vredenburgh, Jr., son 
of the late Judge Wilham H. Vred- 
enburgh, of Freehold, died near 
Livermore, Cal. as the result of an 
automobile accident. He was driv- 
ing anew auto and at a dangerous 
turn in the road on the mountainside 
he met another car. While endeav- 
oring to pass it he lost control of 
his auto, which jumped over the 
abutments on the side of the road 
and fell into a lake. Mr. Vreden- 
burgh and his business partner were 
drowned. He was the youngest son 
of the late Judge William H. Vred- 
enburgh and was in his_ thirty- 
fourth year. He served in the late 
World War as an instructor in the 
Signal Corps, was a graduate of 
Harvard University, class of 1904, 
and was a mining engineer. 


MR. McADOO FAVORS PROHIBI- 
TION. 





Mr. William G. McAdoo, former 
Secretary of the Treasury, and a 
member of the New Jersey Bar, 
while campaigning in September, 
said he strongly favored the Prohi- 
bition Amendment and was as 
strongly opposed to any modifica- 
tion of the Volstead Act which 
would permit the sale of beer and 
light wines. “Prohibition means 
prevention,” said Mr. McAdoo. “It 
does not mean license in any form, 
It would be impossible to adminis- 
ter a beer and light wine law in 
such a manner as to prevent the 
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gravest abuses. | know from ex- 
perience as Secretary of the Treas- 
ury that no law which provides for 
a drink containing a certain per- 
centage of aleohol can be success- 
fully enforced. If the law should 
pernut thousands of breweries and 
wineries to be reopened throughout 
the land and to manufacture bever 
ages with a specified alcoholic con- 
tent, it would be impossible to pre- 
vent the manufacture of those bey 
eraves with a larger percentage of 
alcohol than presc ribed OF TO pre- 
vent dult after manufac 
ture, and the etfect would be to nul 
lifv the Prohibition Amendment. 

tself were 
and beer 
would be sold at every foun- 
lunch counter and in 
Ht and hotel, A\ large 
with a suff 
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LAWYERS SEEKING OFFICE. 


It would seem as if an unusual 
number of lawyers in this State 
candidates for nomination for 
the last primarie We are 
unable to procure a list of them ex- 
cept in county, [ssex, where 
the following were on the tickets of 
the two leading political parties, or 
as “Independent :” 

Kor Congress: Herbert W. Tay- 
lor, Arthur B. Archibald, Cornelius 
A. McGlennon, Richard Wayne 
Parker, Christopher P. Connelly, 
Hugh C. Barrett, Frederick R. Leh- 
bach, Dallas Flanagan. 

For State Senator: Joseph G. 
Wolber, Benjamin F. Jones, Wail- 
liam H. Parry, Samuel L. Kessler, 


were 


office nt 


one 


JERSEY 


LAW JOURNAL 
Thomas A, 
Dermiut, Jr. 

for Assemblymen: Philip D. El- 
hot, Philip Klein, Vincent J. Casale, 
Pearce Ro Franklin, Donald B. 
Munsick, Daniel 1. Strau David 
eswick, George S. Hobart, Oliver 
Randolph, Wilham Ro Strickland, 
Michael Silver, Arthur [larris, Al 
fred \V. Cooper, Philip IX. Van 
Duyne, Wilham El. Smith, A. Mil- 
ton Jacobs, Frank B. Bozza, Barney 
Larkey, Joseph J. Quinn, Sylvan I, 
Cohn, Joseph I. Nardiello 

For Sheriff: lLdward Dillon. 

For County Register: Lloward S. 
Dodd, Theodore J. Badgley, lclroy 
Headley 


lor Freeholder: Paula Ladday. 


Kenny, rank M. Me- 


The foregoing number forty in 
all. 
SOME STATE NOTES. 
Mr. Frank Hl. Sommer, of New 
ark, has resteyned as President. of 
the citv Board of Edueation, al 


though continuing to be a member 
of the Board. He is Dean of New 
York University Law School, one 
of the largest institutions of its 
kind, and the drain upon his time 
and energy there has made it pro- 
hibitive for him to ove the effort 
required to direct the administra- 
tion of the school system. 

Mr. Richard V. Lindabury, of 
Newark, who has attained his 7oth 
birthday, though still one of the bus- 
iest and most prominent of the law- 
yers in this State, was visited on 
that day at the Somerset Hills 
Country Club at Bernardsville, 
where he resides, by a large number 
of his neighbors and friends, to tes- 
tify to their personal respect and af- 
fection, 

Mr. Fred W. DeCamp has _ re- 
opened his law office in the Pruden- 
tial Building Newark. 

Mr. John Bentley, the corpora- 
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tion attorney of Jersey City, has 
been appoimted by Governor [ed- 
wards as Judge Advocate of the 
National Guard of New Jersey. He 
succeeds Major John L.. Griggs of 
Paterson, who filed his resignation 
last July. 


PROFESSIONAL ETHICS. 


The Committee on Professional 
ethics of the New York County 
Bar Association has recently an- 
swered a divorce case question as 
follows ; 

Question: A wife for adequate 
cause brings suit against her hus- 
band for a judicial separation. Af- 
ter its institution the husband’s at- 
torney, with the authority of his 
client, makes a proposition to. the 
wife’s attorney that if he will dis 
continue the separation action and 
bring action for divorce on the 
ground of the husband's adultery, 
the husband, who ts willing to admit 
and confess an offense of adultery 
already committed, will make writ- 
ten confession and furnish the 
names of witnesses with knowledge 
of the fact to sustain the charge of 
adultery. In the opinion of the 
Committee would it be improper for 
the two attorneys, with the consent 
of their chents, to enter into and 
carry out an agreement accord- 
ingly ¢ 

Answer: The Committee consid- 
ers that attorneys should scrutinize 
with caution any offer by the ad- 
verse party to stipulate to furnish 
witnesses to the past offense 
charged, but it is of the opinion that 
it would not in itself be improper 
for the two attorneys, with the con 
sent of their chents, in good faith 
to enter into and carry out the 
agreement described. This answer 
is based on the assumption that the 
question arises in a jurisdiction by 
whose law the agreement would not 
be deemed collusive. If the avree- 
ment were collusive as a matter of 


law, it would, of course, be improp- 
er. While thus not condemning the 
proposed agreement, the Commit- 
tee repeats its opinion that in every 
case of this character cach attorney 
should satisfy himself of his client’s 
good faith, and of the absence of 
collusion; and that since the State 
has an interest in actions for di- 
vorce which should be supervised 
by the Court, the agreement or stip- 
ulation should be in) writing and 
should be disclosed to the Court in 
the divorce action, in order that the 
Court may be put on notice of all 
the circumstances and make such in- 
quiries as those circumstances may 
suggest—concerning, for example, 
the good faith of the parties, the 
absence of collusion, the credibility 
of the witnesses, and the weight that 
should be given to the evidence. 


HUMORS OF THE LAW. 


“What is alimony, ma?” 

“Alimony, my child, is something 
that is considered by many women 
as an improvement on a husband.” 

Boston Transcript. 

“Why did they arrest the blind 
man?” 

“The cop saw him blush when the 
co-ed passed by.”—California Pelt- 
can. 

“Rastus, what’s an alibi?” 

“Dat’s provin’ dat you wuz at 
praver meet’ whar you wasn't in 
order to show dat you wasn't at the 
crap game whar you wuz.”’—Lehigh 
Burr. 

President Prisoners’ Aid Society 
(to discharged burglar) : \What can 
we do for you, man? [lave you any 
plans for the future : 

Burglar: Thank you, kindly, 
mavam. - have plans in regard to 
two banks and a jeweler’s.—Kor- 
saren (Christiania). 


\iter having been fined $5 and 
costs the  ex-prisoner addressed 
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some rather strenuous language to 
the Judge and then ran with all his 
might. An officer captured him and 
brought him before the Justice, who 
fined $10 more. “Had you been 
chaste and retined in’ your. lan 
guage,” said the Justice, “you would 
not have been chased and refined.” 
—Ifouston Post. 


OBITUARIES. 


Mr. Carman Ff. RANbDoLPH. 

Mr. Carman Fitz Randolph, of 
Morristown, died suddenly during 
the night of 1 hursday, October 15. 
He had been apparently in’ good 
health and was seen in the evenine 
bringing an armtul of from 
the library to his room. 

Mr. Randolph was the son of led 
gar IF. and Watherine (Schanck ) 
Randolph, and was born in Jersey 
City August 17, 1856. He was a 
ne phe w of Governor Theodore I 
Randolph He attended = private 
schools in Morristown and read law 

Harvard and Columbia [aw 
Parker 
& Keashev in Newark. He was ad 
to the Bar of New Jersey as 
at the No- 


ay ( ik ~ 


in the 


Schools and in the ottice of 


mitted 
torney and solicitor 
iI and as counsel 


vember Term, 


lor at the February Term, 1883. He 


IS7Q, 


practiced law for a tew years in 
Newark, associated with the late 
Paul Revere of Morristown. He 


was afterwards admitted to the Bar 
in the City of New York and had an 
until his death. 
Randolph devoted much 
and investigation to legal 
Ile Was the 
wuthor of a valuable work on “The 
Law of Eminent Domain,” published 
tRo4. and soon after the war with 


tty + ere 


] 1] ’ 
and public auestions 


Aid ee’ 

Spain he prepared and published a 
book | “The Law and Poli y of 
Annexation,’ published in Igor. 
He contributed to the law maga 
zines in this country and in [eng- 


and wrote, from time to time, 


the leading newspapers, 


> 
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and also published pamphlets on 
matters of international and domes- 
tic public policy. Fle made a care 
ful study of the Workmen’s Com- 
pensation Acts at the time when the 
principles and policies of these Acts 
were being promulgated in the vari- 
ous State Legislatures. In his stud- 
ies he made a careful examination 
of the facts and principles of every 
question upon which he wrote, and 
his briefs and pamphlets made a 
safe basis for the formation of 
opinion. 

Ile vave ldtle attention to the de- 
tails of practice in the office and 
chentage om 


did not acquire the 

which a practical lawyer obtains 
business, nor did he attempt to ob 
tain suceess in the argument of 


cases before the Courts. Ile had 
not the temperament of an advocate 
but his tendency was rather to study 
questions and make Own 
opinion about them, and then to ex 
press that opmion quictly and clear 
ly in conversation with his friends. 
Mr. Randolph was not active in 
politics, but he was a delegate to 
the Democratic National Conven 
tion in i884. He the 
Committee of Revision of the Con 
stitution of New Jersey in r&g4 and 
was a member of the Association of 
the Bar of the City of New York 
and of the American Bar Associa- 


up hits 


served on 


tion. tle was a member of the In 
stitute Colonial International — at 
Brussel 


Mr. Randolph was never married 
He is survived by cousins, Mr. Cole 
man Randolph and Mrs. Wilham R. 
Ballard, of Morristown. 


Mr. FREDERICK SCILARRINGILAUSEN 

Mr. Frederick Scharringhausen, 
senior member of the law firm of 
Scharringhausen & Hartpence, of 
=-8 Broad street, Newark, died Oct. 


/. . = 

12 at his home, 27 Milford Ave. 

He had been in ill health since 

prior to last January. A few 
7 ely 
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months ago he was forced, because 
of his health, to cease participation 
in active business affairs. 

Mr. Scharringhausen was born 
in Newark fifty years ago, and af- 
ter having been graduated from 
public school, he attended the New- 
ark Technical School. Tle studied 
law later and was admitted to the 
Bar in November, 1894. Tle was 
made a counsellor im [ebruary, 
98. In rgit he formed a part- 
nership with his brother, Herman 
Scharringhausen, = and edward 
Hartpence, which continued until 
the time of his death. [or several 
years Mr. Scharringhausen was 
secretary of the Iéssex County Bar 
Association. He was a member of 
the Board of Trade, Downtown 
Club, Clinton Hill Lodge No. 209, 
kK. and A. M. and of Salaam Tem- 
ple of the Mystic Shrine. Besides 
his widow he is survived by several 
brothers and sisters. The interment 
was in Fairmount Cemetery. 


Iex-GOVERNOR = JOoUN ~~ FFRANKLIN 
ORT. 

Iex-Governor and former Justice 
John Franklin Fort died on Novem- 
ber 1&8 at his home, 262 Charleton 
avenue, South Orange, after eigh- 
teen months of illness. In April, 
1gtg, while delivering an address at 
Carlisle, Pa., he received a paralytic 
stroke. He spent the Summer after- 
ward at his seaside home at Spring 
Lake, but then returned to South 
Orange. 

Governor Fort was the only son 
of Andrew H. and Hannah A. 
(Brown) Fort of Pemberton, N. J., 
and was born there March 20, 1852. 
His first American ancestor, Roger 
ort, came from Wales to Pember- 
ton in 1696. Tle was edueated at 
Mt. Holly Institute and Pemberton 
Seminary, and read law with ewan 
Merrit, of Mt. Holly, Garret S. 
Cannon, of Bordentown, and also 
Chief Justice Paxton, of Penn- 


sylvania. He was admitted to 
the N. J. Bar as attorney in 
November, 1873, and as a coun- 
selor three years later. He prac- 
tised his) profession in Newark 
until his elevation as Justice of the 
Supreme Court, in the meantime 
holding the offices of Judge of the 
Kirst) District Court of Newark 
(1878-1886), and Judge of the [s- 
sex Common Pleas (1&8 g6-1goo). 
Then, May 4, 1g00, Governor 
Griggs appoimted him to the Su- 
preme Court Bench, a position he 
held until 1907, when he was elected 
Governor of New Jersey. Tle was 
succeeded in 1go&8 by Woodrow 
Wilson, after which he resumed the 
practise of law. Various colleges 
and universities gave him the de- 
gree of LAD. 

Governor Fort was a strong cam- 
paigner for the Republican party at 
many election contests, being a 
forceful speaker and having behind 
the speaker a high character. He 
was also a delegate to several Re- 
publican National Conventions. In 
8gg he made a tour of [European 
prisons under a United States com- 
mission. tle was a busy man, with 
hosts of friends, and never more 
busy than during and after the re- 
cent War, when he was a member 
of the Kederal Vrade Commission 
until 1919. 

He established the civil service 
system in New Jersey on the basis 
of the most advanced law that ever 
had been enacted. He appointed a 
Commission for the physical reval- 
uation of railroad properties, and 
effected many other reforms and 
mMprovements in the State govern- 
ment. He also urged the measures 
of election reform, jury reform, 
bank tax, control of corporations, 
ete. Another of his notable achieve- 
ments was his success in abolishing 
the grafting and gambling in Atlan- 
tic City. In tgt4 he was chairman 
of a Santo Domingo Commission, 








and in 
Hayt. 

Besides a daughter, Miss 
gretta, he leaves two sons, 


O15 a special envoy to 


Mar 
lerank 
lin W. Fort, a Newark lawyer con 
nected with his father’s firm (Fort, 
Hunt & Shipman) in the [Essex 
Building, Newark, and Leslie R. 
Fort, formerly an editor, now in the 
brokerage business m New York 

We shall refer to the ex-Gover- 
nor’s life again, this hasty notice be 
Ing prepared as we vo to press 


THE WAKELEE PAMPHLET 

Considerable interest is shown by 
the newspapers of the State in the 
recent pamphlet sent out by Hon. 
Kdmund W. Wakelee, Vice-Presi 
dent of the Public Service Railway 
Company, entitled, “The Street 
Railways, the Jitneys and the Pub- 
lic.” Mr. Wakelee thus sums up his 
array Of tacts: 

‘! submit that all the 
points to two inescapable 


evidence 


distinetly 


conclusion first, that street rail- 
way service and jitney service can 
t both exist for any length of time 
as competitol in the ame field: 
and second, that while the street 
railways can perform all the service 
that the jitneys perform more com- 
pletely and satisfactorily than the 
Jitneys, the jitneys cannot perform 
i great part of the service of the 
‘ railways 
people of New ir rsey have 
right to be proud of its growth in 
population and in industrial great 
ness during the last decade. It is be 
cause New Jersey has had extensive 
: ell operated tems of local 
t 1) on that this development 
I [ere ) ible Phe exten ion 
of these facilities 
e ess I urther commer 
cial, industrial and civic develop 
ment. ‘lo secure this expansion, an 
any and continuous flow of new 
capital for loeal utilities is nece 
ary In normal times capital re 
quirement! of these enterprise 
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amount to more than three mullion 
year. Owing to the re- 
tardation of extensions and perma 
nent improvements occasioned by 
the war and by financial conditions 
the need at present is, and for some 
time to come will be, in 
that figure. The problem of obtain 
ing this additional new capital is one 
that can be solved only through 
public understanding and public co 
operation. No prudent man is will 
Ing to invest his savings im an enter 
prise upon which the public is con 
stantly placing burdens, from which 
it exacts a measure of service fixed 
by itself, and to which it affords no 
euarantee of return nor 
of protection from competitors op 
erating without like obligations. 
“Within the limit of their ability, 
the duty of the street railways 1s to 
furnish adequate service. In thi 
task, however, there is a line at 
which their power to accomplish i 
ended, and the power and responsi 
bility pass to the public itself. Phi 
line is reached when, as in the pre 
ent case, lack of public considera 
tion, lack of public understanding, 
and failure on the part of the public 
to properly protect existing invest 


dollars a 


CXCCSS Of 


assurance 


ment, has so destroyed confiden 

that new capital can no longer be 
obtained. Then the obligation | 

comes the obligation of the public 
or of those in authority who are 
presumed to act tor the public.” 


SOME CORRIGENDA. 

In re Homes, in the September 
Law Journal, should be corrected a 
follows: 

269, line 12 of opinion, fot 
substitute carimg. 

271, line 
hould be CVEVCISC 


Pave 272, line 24, “exces 


Paves 
“working” 


Pave 


‘2 OX ErCIs! 


” Should 


272 
be acts y 

Pave 272, line 29, for “education” 
read condition, 

Page 273, line 14 from bottom, 
“ha hould be have 





